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ISSUE

[1]

University’s decision to deny the Grievor, Dr. Antoine Khoury, appointments to teach certain
French courses as a sessional instructor. The issue underlying all the grievances is whether the
Grievor should have been considered as a preferred applicant for appointment as a sessional

instructor, pursuant to Article 54 of the collective agreement, in light of the fact he had earlier

This decision addresses two individual and one policy grievance. They all relate to the

resigned from the University.

FACTS

[2]

The parties agreed to proceed by way of agreed facts, as follows:
The Parties

i) The University of Windsor (the “University”) is party to a collective
agreement with the Windsor University Faculty Association (“WUFA”), i.e., the
Collective Agreement between the Faculty Association and the Board of Governors
of the University of Windsor July 1, 2017 — June 30, 2021 (“CBA”).

1)) The WUFA bargaining unit comprises of faculty (including limited term),
sessional lecturers, sessional instructors, librarians, and ancillary academic staff,
save and except for a member of the Board of Governors, President, Provost, Vice-
Presidents, Vice-Provosts, Associate and Assistant Provosts, Associate and
Assistant Vice-Presidents, Vice-Provost, Students and Registrar, Deans, Director
of Athletics and Recreational Services, University Librarian, Director of the Centre
for Teaching and Learning, Director of Faculty Recruitment and Retention,
Executive Director, Centre for Executive Education, Director, Medical Studies, or
any such person serving in an acting capacity.

iii) Between 1998 and 2011, Dr. Antoine Khoury was employed by the
University as a Sessional Instructor. A Sessional Instructor is defined by the article
54:02 of the CBA as follows:

means a member of the Bargaining Unit who is a clinical instructor in Nursing,
or who is a special instructor in Music, or who is scheduled to teach one (1)
or _more credit courses during the academic year provided that she/he
teaches no more than six (6) courses per academic year with no more than
three (3) courses during the period of any semester. The parties agree that
the persons included within the definition of Sessional Instructor are not
faculty, professional librarians, or ancillary academic staff as defined in
Article 12.

iv) On April 21, 2010, Dr. Khoury acquired Preferred Applicant Status (“PAS”)
pursuant to the collective agreement for four French Studies courses including 29-
121, 29-122, 29-221 and 29-222, and two Arabic Studies courses including 08-110
and 08-111. PAS is acquired in the manner described in article 54:06 (b):



(i) The University acknowledges that the criteria used in selecting among applicants
to fill posted course offerings will be qualifications, subject to the following six course
rule. When a course is posted, applicants who have taught the same or similar
courses six (6) or more times as a sessional instructor at the University who are not
employed in_a full-time capacity outside the bargaining unit, and who have a
demonstrated record of successful teaching as measured by the criteria_in clause
54:06 (a), shall be considered preferred applicants for that course. If more than one
preferred applicant has applied for a course, the course shall be assigned to the
preferred applicant who has taught the course the greatest number of times as a
sessional instructor at the University.

V) Between 2012 and 2015, Dr. Khoury held the position of Sessional
Lecturer 1. A Sessional Lecturer is defined in article 55:01 as follows:

(a) Sessional lecturer, when used in this Agreement, refers to a member of the
bargaining unit:

(i) whose salary is fully paid from University operating funds, and
(ii) who is not in full-time employment with any other employer, and
(iii) who is not a retiree of the University, and

(iv) who on April 30, 1993 occupied the position of a Salaried Sessional Instructor or
Salaried Clinical Instructor in Nursing and has done so for two (2) or more years; or
who is appointed under Clauses 55:11 to 55:12.

(b) Sessional lecturers are appointed for an eight (8) month period from September
1 to April 30 and carry out teaching duties as their principal function.

(c) In the event of lay off, sessional lecturers shall be subject to Article 16 of this
Agreement and, in accordance with clause 16:02 shall be laid off after probationary
members but before members with tenure or permanence.

(d) Itis understood that a member qualifying as a sessional lecturer under this clause
will be reappointed from year to year as a sessional lecturer until the member has
retired, quit, been dismissed for just cause or been laid off in accordance with the
terms of this Agreement.

Vi) On September 28, 2015, the University notified Dr. Khoury that he was
eligible for an opportunity for Voluntary Contract Termination (“VCT”) under article
14:52-60 of the CBA. This opportunity was open to individuals who reached the
age of 65 following July 1, 2014 and whose normal retirement date fell between
July 1, 2015 and July 1 2017.

vii) On October 28, 2015, in exchange of a lump sum 18-month annualized
payment, Dr. Khoury voluntarily terminated December 31, 2015. According to the
terms of the VCT the University made this lump sum payment on January 15, 2016,
severing the employment relationship. For greater clarity, at the time of his
resignation, Dr. Khoury held the position of Sessional Lecturer 1.

viii) Per the terms of the VCT, Dr. Khoury did not return to teach on sessional
basis for 18 months following his resignation.



iX) He then returned to the University as a Sessional Instructor teaching one
course in Fall 2017, two courses in Winter 2018 and one course in Fall 2018. At
this time, the Academic Administrative Unit (“AAU”) continued to consider Dr.
Khoury as having PAS.

The Dispute

X) In Winter 2019, Dr. Khoury chose to pursue further opportunities with the
University. Dr. Khoury applied as a Sessional Instructor to teach two French
courses: FREN 2220 (formerly 01-29-222), and FREN 1220 (formerly 01-29-122).

Xi) At this time the AAU was informed by the Office of the Dean and Human
Resources that Dr. Khoury’s PAS and his previous level of seniority would no
longer be recognized. During the selection process for sessional instructors for
FREN 2220 and FREN 1220 Dr. Khoury was not successful.

Xii) On February 13, 2019, Dr. Khoury grieved, disputing the University’s
application of article 54 of the CBA.

Xiif) On October 23, 2019, Dr. Khoury filed a continuing grievance asserting
that the University incorrectly denied and continues to deny his appointment as a
Sessional Instructor to French Studies Courses for which he holds PAS which he
had accumulated prior to his resignation.

The September 28, 2015 letter referenced above in paragraph vi of the Agreed Facts set

out the details of the VCT offer. Of particular relevance, in referring to the option of a lump sum

payment or salary continuance, the letter stated: “Please note that during the eighteen-month

period of salary continuation you are not eligible to teach on a Sessional basis.”

RELEVANT COLLECTIVE AGREEMENT PROVISIONS

In addition to the provisions quoted in the Agreed Statement of Facts, the following

collective agreement provisions are of relevance to this matter:

ARTICLE 3 RECOGNITION

3.01 The University recognizes the Association as the exclusive
bargaining agent of all the employees in the bargaining unit...

3.02 Job classifications covered in this Agreement shall include faculty
(including limited term), sessional lecturers, sessional instructors, librarians, and
ancillary academic staff.

*k*k

ARTICLE 14



Voluntary Contract Termination

14.52 The parties recognize that certain individuals may wish to
terminate their employment with the University prior to the time of normal
retirement. One method of accommodating such a termination of employment
may involve voluntary contract termination. It is agreed that termination of
employment shall be effected in a collegial and non-discriminatory manner and
both parties recognize that such termination shall always be voluntary on the
part of the member. It is agreed that the provisions on voluntary contract
termination shall not apply if the member has accepted an equivalent or superior
position elsewhere. The association has the right to represent a member who
has applied for voluntary contract termination in all discussions concern the
terms of any agreement or arrangement.

14.53 A member holding a regular appointment with tenure may apply to
her/his Dean for voluntary contract termination....

14.54

14.55 Voluntary contract termination shall be understood to involve a
voluntary separation from the employ of the University upon payment of a
consideration by the University either as a lump sum or as per a mutually agreed
installment schedule.

*kk

ARTICLE 54 SESSIONAL INSTRUCTORS/POSTED COURSES

Qualification and Appointments Criteria
54.06

@)

(b)

0] The University acknowledges that the criteria used in selecting
among applicants to fill posted course offerings will be qualifications, subject to
the following six course rule. When a course is posted, applicant who have
taught the same or similar courses six (6) or more times as a sessional instructor
at the University who are not employed in a full-time capacity outside the
bargaining unit, and who have a demonstrated record of successful teaching as
measured by the criteria in clause 54.06(a), shall be considered preferred
applicants for that course. If more than one preferred applicant has applied for
a course, the course shall be assigned to the preferred applicant who has taught
the course the greatest number of times as a sessional instructor at the
University.

(i) The demonstrated record of successful teaching required in
54.06(a) shall be determined as follows. After a sessional instructor has taught
the same or similar course for the sixth time or more, following application by
the sessional instructor to the Head of the relevant AAU, the AAU Renewal
Promotion and Tenure Committee shall review the sessional instructor's
performance in that course with reference to the criteria in clause 54.06(a) and
any statement from the AAU Head concerning documented and investigated



student complaints, unusual patterns of withdrawal from the instructor’s classes,
and other points which the AAU Head deems relevant. Applications for
preferred applicant status shall be reviewed as soon as practicable and without
undue delay, normally within 60 days form the time of application. An eligible
member whose application for preferred applicant status has been denied but
who within the following forty-eight (48) months teaches or is deemed to have
taught the same or similar course four (4) further times shall thereby be granted
preferred applicant status for the course.

(iii) A sessional instructor who has attained a preferred status for a
course retains such status for that course or a similar course so long as she or
he is not employed in a full-time capacity outside the bargaining unit. ...

Posting Procedures

54.07

(@) All posted courses which cannot be staffed by full-time faculty members
or by sessional lecturers as part of their normal teaching load or by librarians or
ancillary academic staff as part of their assigned workload, shall be publicly
posted within the AAU for at least two (2) weeks prior to consideration of an
application by the AAU Appointments Committee, which shall normally meet no
later than June 1 for subsequent intersession and summer terms. A copy of
each posting shall be forwarded by the Dean to the Faculty Association
forthwith. The University shall endeavour to place postings under this article on
the University website.

(b)  Applications from candidates both from within and outside the bargaining
unit shall be referred to the AAU Appointments Committee for
recommendation...

(b)  Faculty, librarians, and ancillary academic staff are entitled to apply for
posted courses and to be paid on an overload basis under Article N. Sessional
Lecturers are entitled to apply for posted course(s) and are entitled to be paid
under Article N during fall and winter semesters and as a sessional instructor
during intersession and summer school and are entitled to be paid for the course
under Article R. Sessional instructors are entitled to apply for posted course
offerings and to be paid for the course under Article R.

BRIEF SUMMARY OF SUBMISSIONS

[5] The Association began its submissions by noting that the collective agreement recognizes
that sessional instructors are distinct from sessional lecturers. The Association also noted that
the collective agreement contains an extensive code, in Article 54, governing appointments to
teach posted courses. The Association submits that PAS is a status of economic value, as it
provides an individual with the right to use their past employment to obtain employment. In that
sense, the Association notes it is akin to seniority and should be given value and acknowledged

in a similar fashion, and not eliminated without clear language.



[6] The Association submits that after the Grievor attained PAS for the relevant courses in
2010, that status never ended. The Association submits that while the Grievor subsequently
obtained employment as a sessional lecturer, that role in no way impacted his PAS status. It was
noted that sessional lecturers can also apply to teach posted courses (see Article 54.07(b)).

[7] The Association also notes that the collective agreement in Article 54.06(b)(iii), in
addressing sessional appointments and PAS, expressly provides that PAS, once obtained, will
continue but for a specific circumstance. The Association submits that, as there is no dispute that
that the identified circumstance does not apply here, on a plain interpretation of the collective

agreement there is no basis to conclude the Grievor's PAS ended.

[8] The Association acknowledges the Grievor accepted the VCT in 2015 and all the
conditions attached to the VCT. However, the Association submits, the VCT can only have been
offered and accepted in respect of the position the Grievor held at the time — that is the sessional
lecturer position.  The Association submits that there is nothing in the VCT offer or related
documents which indicates the Grievor was giving up anything other than his sessional lecturer
position. Moreover, the Association submits that the letter offering the VCT expressly noted that
the Grievor would in fact be able to continue to teach as a Sessional Instructor, suppressing the
ability to do so only for a specific eighteen-month period. The Association submits this reference
is an acknowledgement the Grievor’s rights under section 54 continued, except for during the

expressly identified period.

[9] The Union relied on the principles of collective interpretation as outlined in Pacific Press
v. Graphic Communications International Union, Local 25-C, [1995] B.C.C.A.A. No. 637.

[10]  The University submits the notion of a resignation is very clear. The University submits
that the structure of the VCT, as indicated by Article 14.52 and 14.55, is clear that in accepting it,
the individual is leaving the employ of the University. The University submits that is exactly what
the Grievor did in this case, providing a letter stating he resigned from employment with the

University.

[11] The University submits that in order to retain any residual rights after employment has
been terminated there must be clear and express collective agreement language confirming the
continuation of those rights. The University submits there is no such language in the present
case. The University submits that the reference in the September 28 letter to teaching on a
sessional basis is simply a reference to the fact that the Grievor could, after the eighteen-month

period, apply like any other member of the public for a sessional instructor appointment.



[12]  The Employer relied on the following authorities: Toronto Star Newspapers v. Printing &
Graphic Communications Union, Local N-1, 1981 CarswellOnt 1986 (Weatherill); Bruce Power
LP and Society of United Professionals, 2019CarswellOnt 8543 (Surdykowski); and General
Dynamics Canada v. Salaried Employees’ Alliance of Canada, 2010CarswellOnt10674 (Baxter).

ANALYSIS

[13] The issue in dispute is whether the University breached the collective agreement by not
recognizing the Grievor as a preferred applicant when he applied to teach certain courses in
Winter 2019 and Fall 2019.

[14] There is no dispute that the Grievor tendered his resignation from employment, effective
December 31, 2015, as part of his acceptance of the VCT. The Grievor’'s resignation letter
indicated he was resigning “from employment” with the University, and Article 14.55, the provision
under which the VCT was offered, provides that VCT will result in “a voluntary separation from

the employ” of the University.

[15] The question is whether, because the Grievor resigned from the employ of the University,
the Grievor surrendered his right to be considered a preferred applicant when applying for
appointment to teach posted courses. The University asserts that he did, and the Association
asserts that he did not.

[16] As it is rights under Article 54 which are alleged to have been breached, | will begin by
first examining the nature of appointments as a sessional instructor, addressed in Article 54 -
Sessional Instructors/Posted Courses. Pursuant to Article 54.07, the University is required to post
all courses which are not to be staffed by full-time faculty or sessional lecturers as part of their
normal teaching load. Article 54.07(b) indicates that applicants for such posted courses may
include existing bargaining unit members (including sessional lecturers and sessional instructors)
as well as candidates from outside the bargaining unit. Article 54.06(b)(i) provides that in
considering applicants for appointment to teach a posted course the University must consider an
applicant who has previously taught the course at issue six or more times as a sessional instructor
with a demonstrated record of successful teaching as a “preferred applicant” for that course.
Article 54.06(b)(ii) addresses how a “demonstrated record of successful teaching” is determined,
and Article 54.06(b)(iii) provides that once a sessional instructor has attained preferred applicant
status for a course, he or she “retains such status for that course or a similar course so long as

she or he is not employed in a full-time capacity outside the bargaining unit”.



[17]  While the right to acquire preferred applicant status flows from current employment, there
is nothing in Article 54, or anywhere in the collective agreement, which suggests the right to have
PAS recognized is tied to being employed with the University at the time the individual seeks to
rely on the PAS in the appointment process. This is underscored by the fact that, pursuant to
Article 54.06(b)(i), any “applicant” who has PAS for a course must be considered a preferred
applicant. Since “applicants” may include non-bargaining unit members, the logical conclusion is
that one is not required to be a bargaining unit member at the time of application in order to rely
on PAS. Given the structure of Article 54, it is fair to say that the right to have preferred applicant
status recognized at the time of an application is a residual right that someone has based on work

they performed during past bargaining unit employment.

[18] Inthe present case, there is no dispute that the Grievor had obtained PAS for the French
courses at issue in 2010. There is also no suggestion that he lost that status by being employed

in a full-time capacity outside the bargaining unit as set out in Article 54.06(b)(iii).

[19] Rather, it is submitted that he lost that status when he resigned in December 2015. | find

otherwise.

[20]  First, given that the parties expressly stated in Article 54.06(b)(iii) that preferred applicant
status is retained unless certain events happen, there is no basis to conclude that other events,
not referenced in that provision, triggered the loss of that status. Resignation of employment as

a sessional lecturer is not identified in Article 54 as a basis to terminate PAS.

[21] Second, the Grievor's PAS was not tied to his position as a sessional lecturer. It was a
right he secured and a right which existed distinct from his employment as a sessional lecturer
While there is no dispute that the Grievor resigned from his employment in 2015, as noted above
the collective agreement right to have PAS recognized when applying for a posted course is not
tied to being employed at the time of the application. Thus, the fact the Grievor's employment
ended in 2015 does not mean that, by logical inference, he gave up his rights under Article 54
which are not dependant on ongoing employment. There is nothing in the VCT documents which
clearly states that in accepting the VCT and resigning his employment in December 2015 the
Grievor was giving up rights under Article 54.06 which are not premised on his being an employee
at the time he applies for a sessional instructor appointment. In fact, the VCT documents suggest
otherwise. The VCT offer letter makes reference to the Grievor teaching on a sessional basis in
the future. This reference indicates the Employer turned its mind to Article 54, which governs
appointments as a sessional instructor, and while it placed certain limitations on the Grievor’s

rights under that provision, it did not terminate all of the Grievor’s rights under that provision.



[22]  Third, with respect to the Employer’s submission that clear language is required to indicate
that any residual rights continue past the termination of employment, that is exactly what is
contained in Article 54. Under Article 54.06(b)(i), an individual who has previously been employed
as a sessional instructor and obtained PAS for a specific course may rely on that status in the
future when applying for an appointment for a posted course whether or not they are a member
of the bargaining unit at the time of the application. This is a clear and express collective
agreement right that does not require employment at the time the right is exercised. It would take
clear language to override it. There is no such clear language in the VCT documents or anywhere

in the collective agreement.

[23] | find the Grievor's PAS did not end in December 2015 when he resigned from his
sessional lecturer position. When the Grievor applied to teach in Winter 2019 and Fall 2019, he
had preferred applicant status for the courses at issue. The University did not recognize that

status, and that was a breach of the collective agreement.

DISPOSITION

[24]  The grievance is upheld. The University breached the collective agreement. The Grievor
is to be made whole for any losses arising from the breach. | remain seized to deal with any

issues arising from the implementation of this Award.

Dated this 23" day of October, 2020.

*Jasbir Parmar"

JASBIR PARMAR

**NOTATION
The original award contained a spelling error in the style of cause. This corrected version was
issued on October 28, 2020.



