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An employee's steadfast refusal to provide confidential medical information required to enable the employer to conduct an independent medical review
and implement any necessary and appropriate accommodation measures was unreasonable and a breach of the employee's duties under the Ontario
Human Rights Code and her obligation to cooperate in the return to work process under the collective agreement, an Ontario arbitrator has ruled. According
to the arhitrator, who dismissed the grievance, the employer was entitled to conduct the review for the purpose of assessing the grievor's disability and
any necessary accommeodation appropriate for the purpose of safely retuming the grievor to work in a timely manner. The employer's refusal to accept the
grievor's request for accommedation at face value and its insistence on seeking the grievor's medical documentation did not amount to harassment of, or
discrimination against, the grievor,

The Facts:

When the grievor refused to provide medical information to enable the employer to craft an appropriate accommodation of her aileged disabllities, the employer placed her
on a medical leave of absence until it could determine whether she could be safely and properly accommodated and was fit to work.

Employed as a security associate at Casino Niagara, operated by Complex Services Inc., the grievor began her employment in November 1996. Plagued by a host of
workplace Issues, the grievor went off work on May 31, 2010, and returned June 6, 2010 with only & vague doctor's note in respect of the absence. A difference of apinion
regarding the employer's need for appropriate medical Information to substantiate the absence and the grievor's cbligation to provide same continued for several days, with
the grievor citing privacy concerns and ultimately requesting time off to attend a medical appointment for "MI treatment” — presumably, mental illness. A July 8 doctor's note
indicated only that the grlevor "was advised to stay off work unti! July 14, 2010." '

The grievor did not retumn to work and shortly thereafter the unien advised the employer that the grievor was going off work on short-term disability and would be seeking
maedical attention and hospitallzation. Various doctors' notes and unlon communications In the following months suggested that the griever was receiving In-and outpatient
treatment in respect of a mental health issue. An October 15, 2010 doctor's note indicated that the grievor would be reevaluated in respect of her mental iliness in February
or March 2011, and directed that she "have no contact with her employer until afier her evaluation occurs.” On a similar note, an email to the employer dated April 15, 2011
from Sun Life advised that the griever wanted all communication between her and the employer to be carried cut through her union representative.

The grievor retumed to work on April 25, 2011, under the terms of a graduated retum to work plan which focused solely on the grievor's physical disability and
accommodatlon needs, with no mention of any mental iliness or need to accommodate same. Communication from the employer seeking to revitalize an investigation that
was underway in respect of alleged misconduct by the grievor In July 2010 prompted an emall to the employer from Sun Life dated May 26, 2011 indicating that the
grievor's request that all communications go through her union representative was based on a recommendation by the grievor's “treating provider,” and inferring that it was
part of her return to work plan. At the employer’s request, medical documentation purportedly In support of the restriction was sent by Sun Life on May 31.

Cn June 1, 2011, the union left a voice message for the employer to the effect that the grievor was "not medically fit to engage in discussions about workplace conduct and
direction,* prompting the employer to ask whether the grievor was "medically able to interact with managers and be managed as an employee,” failing which "she ocught to
remain away from work and ssek medical attention."

Making claims to the effect that It was "erroneous and negligent” for the employer to belleve that the return to work plan was safe, the grievor took the position that it failed
to meet all of the restrictions prescribed by her physicians. Intent on ensuring that the return to work plan was safe and properly met the grievor's need for accommaodation,
and seeking clarification of the medical information provided in Sun Life's May 31 email, the employer referred the grievor to its medical representative, Dr. Roman, who
requested that the grievor provide consent to discuss the grievor's fitness for work and accommodation naeds with her doctors and the employer. The appointment was cut
short when the grievor refused.

Over the next several days, the grievor and the employer exchanged lefters and emalls In which the smployer made repeated attempts to explain that the consent form she
had besn asked to sign was for the purpose of releasing information regarding her functional abilities which it required in order to safely agcommodate her at work. The
grievor disagreed, asserting that the consent requested disclosure of her medical records.

While conceding on several occasions that the employer needed access o her medical information for the purposes of accommodation, and that it had "the right and
responsibility to use appropriate experts to assess workplace limitations and accommodation,” the grievor nevertheiess remalned staunchly opposed to providing any
medical records to the employer or Its reprasentatives, citing an invagion of her privacy. Moreover, the grievor repeatedly claimed that disclosure of her medical records
was not required by the Humsn Rights Code, nor was it necessary to facllitate the accommedation process. She held firm to her position that any necessary medical
information could be provided by her doctors without the need to disclose her medical records to the employer or its medical representative. A subsequent alternative
preposal by the employer to have the grlevor attend at an Independent Medical Examination (IME) to complate an up-to-date Functional Abllites Evaluation that could be
used to identify any limitations and accommodations was similarly refused.

In light of the grievor's steadfast refusals to provide access to the necessary medical Information or attend an IME, on June 13, 2011 the employer placed her on an uripaid
leave until such time as it had a clear understanding of the grievor's fitness and could "successfully work together to reintegrate the grievor into the workplace."

Nelther party retreated from its position in the following weeks, and on June 28 the union flled a grievance alleging that the employer was discriminating against and
harassing the grievor.

A June 27, 2011 doctor's letter followed, which suggested by way of an accommodation that It had "proven helpful” to have an intermediary hand!ing communication
between the grievor and the employer, and that it would be helpful to have her deal with only one person and one issue.at a time when “addressing contentious issues.”

A grievance by the employer followed on July 5, 2011 when the grievor vehemently objected fo the employer's intention to forward two medical documents provided by the
grievor on June 29 setting out her physical and "MI” accommodation needs to "an occupational physician and Sun Life for review,” to determine her fitness and to identify
any medical limitations requiring accommeodation. in the grievor's view, neither party satisfied her explicit direction that the documents could be discussed solely "for
accommodation purpeses ... including medical 'expert/specialist’ consultation or opinion.”

Article 7.04 of the coliective agreement between the parties addressed the issue of modified work, and stated:

The empleyer, the unior: and any affected employee have cbligations to participate In developing a modifisd work plan based on medical limitations to ensure
the earliest possible safe return o work following a workplace Injury, accident or other medical problem giving rise to a nesd for accommodation. Employees
with a medical problem giving rise to a need for accommodation must disclose that need, provide medical evidence ard request accommodation at the
earfiest possible time.



The Arguments:

The employer argued that the union and the grievor failed to meet their respective obligations with respect to the grievor's disabilities and accommodation. It was
reasonable, the employer maintained, for it to expect more medical informatlor. By choosing not fo provide that information, the grievor had to bear the consegquences of
her decision. Moreover, the employer requested that the grlevor be required to sign the consents providing for an Independent Medical Review of the grievor's madica!
documentation, as well as an updated Functional Abilities Evaluation; that the grievor remain off work, with the right to apply for any sick leaves for which she might be
ellgible, until a full review of her medical situation was undsrtaken and reported to the smployer; and that the arbitrator remain seized in the event there was any dispute
over tha grievor's status, accommodation requirements or ability to return to work following the medical review. The employer also asked for a deciaration that the grievor
failed fo particlpate in her own accommodation under the Code and faiied to comply with her obligations under the collective agresment. The employer further submitted
that the grievance should be dismissed.

According to the union, the employer's actions constituted discrimination against, and harassment of, the grievor. The onus was on the employer, the union argued, to
demcnsirate on a balance of probabilties basad on clear and compelling evidence that: its request for medical documentation was clear and reasonably related to the
issues of accommodation; that it had no aiternative to placing the grievor off work untl! It received the medica! documents or until the grievor demonstrated she was fit for
employment; and that its decision to place the grievor off work was justified. The union reguested that the arbitrator "retain jurisdiction” {o determine the grievor's claim
based on the employer’s alleged breach of its abligation ot to discriminate against the grievor on the basls of her disability and its failure to provide for her health and
safaty. Lastly, the unlon submitted that the empioyer's grievance should be dismissed.

The Declsion:

Chairing a tripartite board of arbitration, Arbltrator Gecrge Surdykowski Lpheid the employer's grievance as It related to the grievor's mental illness and aceommodation, but
dismissed the empioyer's grievance in relation to the grievor's physical disability and accommodation. Surdykowski also found the union's grievance without merit.

Declining to allow the employer to reopen the issue of the grievor's physical disability restrictions and accommodations, Surdykowski held that the employer accepted the
grievor's permarent physical disabllity accommodations when it permitted her to return to werk on April 25, 2011, Moreovar, there was nothing in the documentary record
that suggested that thera was any reason to believe that the physical limitations and accommedations identified in her return to work pian were not, and would not continue
to be, necessary and appropriate.

However, Surdykowskl reached a different conclusion in respect of the mental Iliness restrictions or accommodations demanded by the grievor and the union.

In respect of the union’s assertion that the employer failed to accommedate the grievor's mental iliness restrictions — namely, the "union as intermediary" and “one
management person, one issue at a time" — according to Surdykowski, there was "not even a hint” of medical evidence that provided any basis or support for ether
accommodation. The employer could not be faulted for refusing to accept at face value the grievor's assertion that the accommodations were required. Rather, the
employer was "entitled” and "obliged" to satisfy Itself that the accommodations were necessary and appropriate. In this regard, Surdykowski found that the empioyer "did
nothing wrong® by not instituting the accommedations, given that it knew nothing about them other than, in the case of the union as Intermediary, it was based on the
grievor's wish. Moreover, the doctor's note purporting to provide sufficient medical support for the accommodations — dated two months after the grievor's return to work
and after the employer placed the grievor on unpaid leave — failed to maka clear whether the accommodations were based on the grievor's mere wishes or were medically

necessary.

Finding that there was ne indication in the documentary record of the nature of the grievor's mental iliness, the treatment the union stated she recelved, her prognosis or
her need for accommodation, the employer was similarly not only entitied, but obligated, in Surdykowski's view, to request that the grievor consent to an Independent
Madical Review of her medical information. Furthermore, there was "nothing nappropriate" about the consent the grievor was asked to sign to permit Dr. Roman to report
to the employer with respect to her functional abilitles. According to Surdykowski, the consents did not require or suggest disclosure of the grievor's medical records, and
norie exceeded what was reasonably required at the time.

Rejecting any suggestion that the grievor was suspended without pay, Surdykowski was also persuaded that the employer acted properly in refusing to allow the grievor to
continue to work and placing her on an unpaid leavs of absence when the union advised that she was not medically fit to engage in discussions about workplace conduct
and direction and received what Surdykowski determined was an unsatisfactory response to its request for clarification.

In respect of the grievor's refusal to previde her confidential medical information and her guggestion that the employer should be satisfied with the information she
consented to ralease in regard to her alleged mental disability, Surdykowskl declared that "[n]o right to privacy, including the right to privacy with respect to confidential
medical information is absolute.” An employer Is “entitled, indeed required,” Surdykowski stated, to be satisfied that an employee seeking to return to work following an
iliness or injury can do so safely, with any necessary accommaodation, and in achieving this end can seek confirmation or additional information from an appropriate medical
health professional “if there is a reasonable and bona fide basis for doing so."

In the case at hand, Surdykowski consldered that the medical information in the documentary record was inadequate for accommodation purposas because it was either
missing, Inadequate to ground the accommodations, or insufficient in that it was either patently incomplete or intentionally redacted.

Moreover, Surdykowski faulted the griever for taking a "rigid and unrealistic view" that she had "an absolute right” to the accommodation she identified without providing
“full appropriate medical disclosure.” in this regard, he was critical of the fact that, notwithstanding the griever's insistence that the employer did not have the ability or
expertise to properly assess her medical information, she "steadfastly refused the employer reasonable permission to review the medical documentation _.. with its medical
advisers or experts,” including, Surdykowski noted, one expert whom the grievor specifically agreed would be appropriate for that purpose.

Ruling that the employer's actions were reasonable, Surdykowski allowed the employer’s grievance with respect to the grievor's mental illness and declared that it was
unreasonable and a failure by the grievor to comply with her obligations under Article 7.04 of the coltective agreement and the Code to refuse to permit her confldential
medical information to be accessed for the limited purpose of allowing the employer to seek an Independent Medica!l Review of the medical documentation provided by the
grievor in suppoft of her assertion that she had a mental iliness and of the associated accommodation demanded in that respect.

Of the opinion that the employer must be permitted to review the grievor’s medical documentation with an appropriate medical specialist or expert, Surdykowski held that
the employer was entitled to conduct such a review for the purpose of assessing the grievor's mental iliness and any necessary accommodation appropriate for the
purpose of safely retuming the grievor to the workplace in a timely manner. Moreover, Surdykowskl declared the medical expert suggestad by the employer to be an
appropriate specialist or expert in this regard, although leave would be required if the employer wished to consult a different or additional specialist or expert. Surdykowski
further ordered that the employer consult with the union and the grievor or her treating medical professionals about retuming the grievor to work after it completed the
Independent Medical Review, and that the grievor remain off work with the right to apply for disablity benefits until the accommodation process authorized by the award
was complete.

Dismissing the union's griavance, Surdykowski ruled that it failed to disclose even a prima facie case of discrimination or harassment. He stated: "A legitimate request for
madical information, or for permission to conduct an independent review of medical information, does not constitute either discrimination or harassment.” Indeed,
Surdykowski cbserved, both the Cade and the collective agreement contemplated such requests. Likewise, refusing to permit an employee to return or continue to work
where there was reasonable cause to doubt an employse's ability to do so safely or to question the accommodation reasonably required In that respect was, in
Surdykowski's opinicn, neither disgrimination nor harassment.

Surdykowski Indicated that the he would remain seized for the purpose of dealing with any disputes about the Implementation or administration of the award, including
dealing with any dispute concerning the grievor's status, ability to return to work or accommodation requirements following the medical review sanctioned by the award,
and Including, if necessary, the process for managing the grievor's return to work.

Comment:



Although an employee's medical Information s private and confidential, an employer is ertitled to sufficient medical documentation to enabie it to fulfill its obligations under
the coliective agreement and the Code to determine an employee's fitness to return to work and to facilitate the employee's safe and timely return 4o work in jight of any
necessary and appropriate accommodation of any medical restrictions or limitations. An employee who refuses to provide that information and thwarts the empioyer's
exercise of Its lagitimate rights or obligations does so at his or her own perll, potentially forfeiting his or her right to sick leave benefits or accommodation, and providing
justification for the employer's refusal fo allow the employee to retum to work.

Distilling the principles from the appifcabie jurisprudence, Surdykowski provided the following guidelines regarding the type of confidential medical information that will
generally be required for accommodation purposes:

1. The nature of the iliness and how it manifests as a disability {which may include diagnos’s, particularly in cases of mental lliness).
2. Whether the disabllity (If not the illness) is parmanent or temporary, and the prognosls In that respect {i.e. the extent to which improvement is anticipated, and the time frame for samae).
3. The restrictians or limitations that fiow from the disability {i.e. a detalled synopsis of wha! the employee can and cannot do in relation to the duties and respansibilitias of her normal job

dutles, and possible aiternative duties).
4. The bas's for the medical conclusions (:.e. nature of liness and disability, prognosis, restrictions), including the examinaticns or tests performed (but not necessarily the test results or

clinlcal notes in that respect).
5. The treatment, including medication (and possible side effects) which may impact on the employee’s ability to perform her job, or interact with management, other employees, or

customers.

Theza guidslines are in fact very similar to those set out in the 2006 award, United Nurses of Aiberta, Local 33 v. Capital Health Authority (Royal Alexandra), [2006] A.G.A.A. No.
60 (QL) (Ponald), reviewed in Lancaster's Disabilly & Accormodation, January 30, 2007, eAlert No. 83, affd, 2008 ABQB 126 {CanLll), in which an Alberta arbitration board
chaired by Alien Ponak offered the parties the following general suggestions with respact to the type of medical information that might reasonabiy be required in
accommodation requests involving longer-term disabilities:

1. Nature of the lliness. For example, “deganerative disc in the neck,” "blood disorder” ar "abdominal surgery* The diagnosis itself Is not required.
2. Permanent or temparary. Is the illness or condition likely to stay the same, Improve, ar worsen over time? If the Iliness or condition is likely to Improve, what is the estimated tme frame

for 'mprovemeant to ocsur?
3. Rastrictions and mitations. In as much detail as possible, what the employee can do and what the employese cannot do In relatien to their current job duties and possible alternative

duties.
4. How the medical conclusions were reached. Were dlagnostic or ather obiective tests performed or was most information self-reported? For example, were x-rays taken? The resulls of
the x-rays and the x-rays themselves do not r ily have o be provided nor do clinical notes have to be provided.

§. Treatment or medication. Any {reatment or medication that might impact the accommedation or the employee's ability to perform his or her job should be disclosed.

In the course of his decision, Arbitrator Surdykowski specifically addressed the Ontario Court of Appeal'’s landmark decision in Jones v. Tsige, 2012 ONCA 32 (CanLll} (see
Lancaster's Headlings, February 29, 2012), in which it recognized the invasion of an individual's privacy as a new common law tort — that is, & civil wrong for which the victim
can seek compensation in court —which it called “intrusion upon seclusion.” The key fealures include the following: i} the defendant's conduct must be intantional, including
reckless; i) the defendant must have invaded, without lawful justification, the plaintiffs private affairs or concemns; and iil} a reasonable person would regard the Invasion as
highly offensive, causing distress, humillation or anguish. In SurdykowskF's view, the case did "not stand for the proposition that asking for or even demanding that an

. employee disclose confidential medical information for a legitimate purpose constitutes an improper or acfionable intrusion on the employee's right to privacy." Rather,
according to Surdykowski, nothing in Jonss v. Tsige altered the employer's right to manage the workplace, or to obtain confidential medical or other information to the extant
necessary to answer legitimate employment-refated concems, in fulfillment of its statutory or collective agreement obligations.

Ontario Public Service Employaas Union, on behalf of its Local 278 v. Complex
Services Inc. c.0.b. as Casino Niagara and Niagara Falisview Casino Resort
Ontarlo Grlevance Arbltration
George Surdykowski, Chair, Arbitrator
February 22, 2012
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