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Bill 26 – What We’ve Learned 

BILL 26 

 
Bill 26 amends the Ministry of Training, Colleges and Universities Act (the “Act”) and the 

Private Career Colleges Act, 2005, by adding a new section setting out rules respecting 

sexual misconduct toward students by employees of publicly-assisted universities or 

colleges of applied arts and technology (and private career colleges), and to address related 

matters. 

 

Subject to any legal challenges, the provisions in Bill 26 override any provisions in collective 

agreements or employment contracts.  

 

Bill 26 comes into force on July 1, 2023, and requires that all institutions have a sexual 

misconduct policy in place by this date.  

 

DEFINITION OF SEXUAL MISCONDUCT  

 

Bill 26 adds a new section (16.1) to the Act entitled “Sexual misconduct by employees.” 

Sexual misconduct, in relation to a student of an institution, is defined as: 

(a)  physical sexual relations with the student, touching of a sexual nature of the 

student or behaviour or remarks of a sexual nature toward the student by an 

employee of the institution, 

(i)  the act constitutes an offence under the Criminal Code (Canada), 

(ii)  the act infringes the right of the student under clause 7 (3) (a) of 

the Human Rights Code to be free from a sexual solicitation or advance, or 

(iii)  the act constitutes sexual misconduct as defined in the institution’s 

employee sexual misconduct policy or contravenes the policy or any other 

policy, rule or other requirement of the institution respecting sexual relations 

between employees and students, or 

(b)  any conduct by an employee of the institution that infringes the right of the 

student under clause 7 (3) (b) of the Human Rights Code to be free from a reprisal or 

threat of reprisal for the rejection of a sexual solicitation or advance. (“inconduite 

sexuelle”) 2022, c. 22, Sched. 1, s. 3. 
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N.B.: As a result of (a)(iii), the definition of sexual misconduct will vary from institution to 

institution, depending on the policies in place at that University or College. 

 

DISCHARGE OR DISCIPLINE FOR SEXUAL MISCONDUCT 

 

Bill 26 amends the Act by adding several new measures to address where an employee is 

found to have committed sexual misconduct,  

 

The following analysis was crafted in consultation with Emma Phillips of Goldblatt Partners 

LLP: 

 
 

JUST CAUSE: 
 

An employee may be discharged/disciplined if they have committed an act of sexual 

misconduct toward a student. The discharge or discipline is deemed to be for just cause. 

 

▪ In other words, a finding of sexual misconduct against a student is sufficient grounds 

(“deemed to be just cause”) for discipline or termination of an employee. 

▪ If discharged for sexual misconduct, the employee is not entitled to notice of 

termination, termination pay, or any other compensation as a result of the discharge, 

regardless of any provision in the collective agreement.  

 
 

PENALTY:  
 

The penalty for sexual misconduct (i.e. discharge or discipline) cannot be substituted by a 

labour arbitrator, arbitration board or other adjudicator, regardless of any clause in the 

collective agreement. 

 

▪ Notwithstanding the Labour Relations Act, 1995 and/or any provision in any 

applicable collective agreement, arbitrators will have no authority to substitute lesser 

discipline where sexual misconduct against a student has been found to have 

occurred. 

▪ Faculty Associations can still file grievances to challenge whether, on the facts of a 

particular situation, sexual misconduct took place; however, they will not be able to 

grieve the reasonableness of the disciplinary sanction imposed on the employee.  

 
 

NO RE-EMPLOYMENT:  
 

Where an employee commits sexual misconduct against a student and is subsequently 

discharged or resigns, the employee cannot be re-employed by the institution. 

 

▪ If an employee is discharged for sexual misconduct, or resigns following a finding of 

sexual misconduct, the employee cannot be re-employed by the institution in any 

capacity or at any time in the future.  
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▪ This employee could still, theoretically, be employed by another university or college in 

Ontario. 

 
 

NON-DISCLOSURE AGREEMENTS (NDAs):  
 

Subject to limited exceptions, institutions are prohibited from entering into agreements 

that conceal that an allegation or complaint has occurred that an employee has 

committed an act of sexual misconduct against a student. However, an institution may 

enter into an NDA at the request of the student involved.  

 

▪ NDAs are prohibited in cases of sexual misconduct, unless requested by the student 

complainant.  

▪ A College or University may enter into an NDA where the student has requested one, 

provided that the student has had a reasonable opportunity to obtain independent 

legal advice, was not coerced into requesting the NDA, and the NDA is of a limited 

duration.  

 

 

BILL 26 AND AMENDING SEXUAL MISCONDUCT POLICIES 

 

Bill 26 requires that all institutions must have a sexual misconduct *policy in place by July 1, 

2023. 

 

The minimum requirements are set out in s. 8 of Bill 26: 

 

8) Every institution shall have an employee sexual misconduct policy that includes, at 

a minimum, 

 

(a) the institution’s rules with respect to sexual behaviour that involves 

employees and students of the institution; and 

 

(b) examples of disciplinary measures that may be imposed on employees 

who contravene the policy. 

 

*Please see page 22 of Courage to Act’s Unions, Collective Agreements, and Institutional 

Responses to Campus Sexual Violence for in-depth information on crafting and/or amending 

institutional sexual violence policies.  

 

For more information on this invaluable resource, please see the ‘Campus Sexual Violence 

Prevention: Unions & Collective Agreements’ of this document.   

 

 

CONSIDERATIONS 

 

The rights of faculty members and academic librarians to due process as respondents 

during a sexual violence case must be respected.  

https://static1.squarespace.com/static/5d482d9fd8b74f0001c02192/t/639c8f8aaf1a8f707069b364/1671204748068/Unions,+Collective+Agreements,+and+Institutional+Responses+to+Campus+Sexual+Violence+(1).pdf
https://static1.squarespace.com/static/5d482d9fd8b74f0001c02192/t/639c8f8aaf1a8f707069b364/1671204748068/Unions,+Collective+Agreements,+and+Institutional+Responses+to+Campus+Sexual+Violence+(1).pdf
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▪ Respondents have the right to representation by their association during an 

investigation or disciplinary proceeding. 

▪ Respondents have the right to know the nature and scope of the allegations, 

standards of conduct and proof to be applied, and material evidence. 

▪ Respondents have the right to an impartial investigation by a competent investigator. 

▪ Interim measures should be reasonable and proportionate.  

 

Amending sexual violence policies and procedures with the minimum requirements set out 

by Bill 26.  

 

▪ Changes to your institution’s sexual violence policy should involve discussions 

between the association and employer, but this may depend on existing procedures 

on how new policies and amendments are handled. Collective agreement provisions 

may entitle the association to negotiate new policies and practices, amendments to 

them, or at minimum, be notified and/or consulted on them. 

Working with Sexual Violence Prevention Offices/Programs at your institution to refine policy 

or program language.  

 

▪ Your association can work with the institution to help ensure sexual violence policies 

do not actively override faculty rights to due process or contradict or conflict with 

other applicable provisions in the collective agreement.    

▪ Collaborating with institutions when amending policies and practices also upholds 

the association’s responsibility to take active measures to prevent sexual violence in 

university communities.  

 

CAMPUS SEXUAL VIOLENCE PREVENTION: FACULTY ASSOCIATIONS & COLLECTIVE 

AGREEMENTS  

 

Previous to Bill 26, collective agreements took precedence over institutional policies; 

policies and practices could not contradict or conflict with collective agreement provisions. 

Even as Bill 26 overrides certain provisions in collective agreements, faculty associations 

are still encouraged to use their agreements as tools to address sexual violence. The 

association’s ability to negotiate and grieve new policies and amendments and related 

provisions, for example, remains important. 

 

The best way to curb campus sexual violence is to prevent it from happening. Courage to 

Act, a national sexual violence prevention project steered by Possibility Seeds, recently 

released an invaluable resource, Unions, Collective Agreements, and Institutional 

Responses to Campus Sexual Violence. In addition to framing the institutional conversation 

around sexual violence, this resource outlines employer and union obligations in response to 

it.  

 

https://static1.squarespace.com/static/5d482d9fd8b74f0001c02192/t/639c8f8aaf1a8f707069b364/1671204748068/Unions,+Collective+Agreements,+and+Institutional+Responses+to+Campus+Sexual+Violence+(1).pdf
https://static1.squarespace.com/static/5d482d9fd8b74f0001c02192/t/639c8f8aaf1a8f707069b364/1671204748068/Unions,+Collective+Agreements,+and+Institutional+Responses+to+Campus+Sexual+Violence+(1).pdf
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The highlights of employer and faculty association/union obligations when dealing with 

sexual violence are: 

 

EMPLOYER OBLIGATIONS 

 

▪ Mandated by the Ontario Health and Safety Act, 1990, employers have a legal 

responsibility to provide a safe and harassment-free workplace. 

▪ Employers must take “every reasonable precaution to ensure the workplace is safe,” 

which includes sexual violence prevention education. 

▪ Legal responsibilities and trauma-informed responses to sexual violence can happen 

in tandem. 

▪ Trauma-informed responses mean putting as much power into the hands of the 

person who has experienced harm.  

FACULTY ASSOCIATION/UNION OBLIGATIONS 

 

▪ Faculty Associations can ensure all members have training and education necessary 

for prevention and response to sexual violence.  

▪ Individual collective agreements spell out responsibilities of a union local.  

• Responsibilities generally include negotiating provisions that protect workers, 

helping workers to defend their rights laid out in CAs and in legislation, 

representation for those facing discipline, and modified work arrangements, if 

needed.  

▪ Ending sexual violence also includes bargaining for supports for workers affected by 

sexual violence; faculty members may also be claimants in sexual harassment cases 

(even though Bill 26 does not address these cases).  

▪ Unions have a legal duty to represent both those that have experienced sexual 

violence and those accused of sexual violence and harassment. Non-union Faculty 

Associations may have similar provisions in their by-laws and/or constitutions.  

 

 


