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Bill 26: WHAT WE’VE LEARNED 
PART 2 

 

Guided by a comprehensive legal analysis of Bill 26 by Emma Phillips and Ben Piper of 

Goldblatt Partners, the following is a summary of the legal implications of Bill 26 and some 

interim actions member organizations can take to combat this legislation. 

  

An important reminder, and reiterated by Goldblatt, is that we are only at the beginning of 

considering the implications of Bill 26 and in the infancy stages of developing strategic 

approaches to limiting its impact. We expect any forthcoming legal strategies to evolve as 

further research and engagement with Bill 26 develops. 

 

Contrary to the expert opinions of survivor-centred organizations and the advocacy of 

student groups, Bill 26 lays out a punitive approach as a supposed means of deterrence 

against sexual violence. This simplistic, punitive approach should not be relied upon.  

The most effective and principled way to deal with all forms of sexual violence in university 

communities is to prevent it by stopping it before it occurs. For prevention to happen, we 

need to target risk factors at all levels, campus wide. More and targeted funding for 

prevention education and staffing resources must be allocated to universities to inform all 

university community members about sexual violence and sexual violence prevention.  

 

THE DETAILS 

 

▪ Bill 26 amends the Ministry of Training, Colleges and Universities Act (the “Act”) and 

the Private Career Colleges Act, 2005, by adding a new section setting out rules 

respecting sexual misconduct toward students by employees of publicly assisted 

universities or colleges of applied arts and technology (and private career colleges), 

and to address related matters.  

▪ Subject to any legal challenges, the provisions in Bill 26 override any provisions in 

collective agreements or employment contracts.  

▪ Bill 26 comes into force on July 1, 2023, and requires that all institutions have a 

sexual misconduct policy in place by this date. 

 

Situating Bill 26 in University Policies 

 

▪ Though the legalities imposed by Bill 26 are newer to the university sector, Bill 26 

parallels the rules of conduct and procedures of other regulated professions 

(health/medical professions, teaching, etc.) with respect to sexual misconduct.  

▪ Legislation (the Ontario Health & Safety Act) already exists that requires all employers 

to have a sexual harassment policy in place, as does legislation (the Ministry of 



 
 

 

 

2 
 

Training, Colleges and Universities Act, which Bill 26 amends) that requires all 

colleges and universities to have a sexual violence policy in place. 

▪ Bill 26 requires a definition of sexual misconduct (see below) be included in 

university harassment policies. However, the Bill does not require that the statutory 

definition of sexual misconduct, as defined by the Act, be used in the policy.  

▪ The definition of sexual misconduct will vary from institution to institution, depending 

on the policies in place at that university or college. 

▪ And though a university may terminate an employee for sexual misconduct, 

termination or discipline for sexual misconduct is not required.   

 

WHAT IS ‘SEXUAL MISCONDUCT’ UNDER BILL 26? 

 

For an act to be classified as “sexual misconduct”, it must meet two conditions: 

 

(1) It must involve either physical sexual relations with a student, touching of a sexual nature 

of a student, or behaviour or remarks of a sexual nature toward the student by an employee 

of the institution; and 

 

(2) It must be either: 

▪ A criminal offence; 

▪ A violation of s. 7(3)(a) of the Human Rights Code, which prohibits sexual solicitations 

or advances made by a person in a position to confer, grant or deny a benefit or 

advancement to a student, where the person knew or ought reasonably to know that 

it is unwelcome;  

▪ An act defined as “sexual misconduct” in the university’s sexual misconduct policy; or 

▪ An act that contravenes the university’s sexual misconduct policy or any other policy, 

rule or requirement of the university “respecting sexual relations between employees 

and students.” 

 

WHAT CAN FACULTY ASSOCIATIONS DO IN RESPONSE TO BILL 26? 

 

Bill 26 definition sets out both criminal and non-criminal conditions in defining sexual 

misconduct. It is important to consider that specific non-criminal faculty practices, conduct, 

and/or behaviours, can be construed as sexual misconduct. Offences, incidents, or 

behaviour classified as sexual misconduct at your institution may be predicated, in part, on 

the definition of sexual misconduct adopted by your university in the updated policies. 

Additionally, what constitutes sexual violence and sexual misconduct can vary depending on 

expert opinion and research, evidence-based practices, environments, circumstances, 

contexts, and facts. We encourage faculty to adjust and introspect accordingly. 

 

Sexual misconduct behaviours and conduct exist on a wide spectrum and related 

complaints can be nuanced and complex. We encourage faculty to act professionally and 

avoid committing acts of sexual violence against students and fellow employees.  
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Sexual violence prevention education is the best and most comprehensive way to prevent 

and deter campus sexual violence.  

 

We highly recommend that experts on sexual violence are consulted in conversation and 

creation of any sexual violence prevention education materials and/or training. 

 

Policy Amendment Engagement & Consultation 

 

Engage with your administration on any amendments to your institution’s sexual violence 

policy. 

▪ Access to engagement may depend on existing collective agreement provisions 

and/or institutional procedures on handling and crafting new policies and making 

amendments to existing policies. 

▪ Collective agreement provisions may entitle the association to negotiate new policies 

and practices, amendments to them, or at minimum, be notified and/or consulted on 

them.  

▪ Additionally, ensure that the existing/amended policy does not infringe on academic 

freedom and advocate for specific language to protect it.  

▪ Preserve the ability to grieve and consult on sanctions for sexual misconduct.  

▪ We encourage these conversations to develop through a survivor-centric lens, 

keeping in mind the complexity of campus sexual violence policies.  

 

Narrow Definition in Policy 

 

Some universities policies may include the definition of sexual violence and/or harassment 

but may not include a definition of sexual misconduct. Advocate for narrow (or, narrower, 

depending on the definition in your existing policy) definition of sexual misconduct. 

▪ Bill 26 sets out a very broad definition of sexual misconduct.  

▪ Clearer parameters around the definition of sexual misconduct are important for 

clarity on expected conduct and in grievances/arbitrations. 

▪ A narrow definition may be used in potential legal cases in response to Bill 26. 

Legal Counsel Interaction 

 

Encourage your legal counsel to communicate with legal counsel of other faculty 

associations prior to and during policy amendment proceedings.  

▪ Sharing information on specific language, what has worked, and what challenges are 

being encountered, can arm faculty associations in conversations with 

administration.  

Due Process & Trauma Informed Response 

 

Ensure that due process is met for any faculty member that has a sexual misconduct 

complaint filed against them.  

▪ Respondents to sexual misconduct complaints deserve procedural fairness.  
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▪ Legal/arbitral responsibilities and trauma-informed responses to sexual violence can 

happen in tandem. 

▪ Anti-violence measures, such as preventative education, can be supported without 

undermining procedural fairness. 

▪ Although Bill 26 doesn’t address harm and past trauma, it’s important to remember 

that faculty accused of sexual misconduct could also be survivors of sexual harm 

and, therefore, deserve and need trauma-informed support.  

Bargaining the Definition 

 

Bargain the definition of sexual misconduct itself, should there be an opportunity.  

▪ Bill 26 does not take away the right to do so.  

▪ Moreover, advocate for language that does not jeopardize academic freedom, 

ensuring that any amended policy does not infringe on it.  

Sexual Violence Prevention Education  

 

Engage with administration on the provision of faculty sexual violence prevention education. 

▪ Consult with experts to ensure that minimum training standards are met according to 

best practices and in relation to your institution’s sexual violence policy.  

▪ Stand in solidarity and consult with students/student groups and other unions on 

campus on creating a culture of consent and prevention by way of education.  

 

RETROACTIVITY OF BILL 26 

 

The consideration of the ‘retroactivity’ of Bill 26 is underway in relation to when the act, 

complaint, and/or investigation happens relative to when the Bill comes into force on July 

1st.  

 

Bill 26 should not apply to discipline imposed before July 1st.  

 

However:  

▪ Cases filed before July 1, but not concluded prior, are unlikely to be subject to Bill 26. 

▪ Cases where the act is committed before July 1, but the complaint is filed after July 1 

may be harder to claim as not being subject to Bill 26. 

Regardless, Goldblatt Partners recommends that faculty associations should grieve the 

retroactive application in any of these 2 scenarios if the university tries to apply the Bill 26 

enforced policy.  

 

PASS THE HARASSER 

 

Some Ontario universities have introduced “Pass the Harasser” measures.  

▪ Before finalizing an offer of employment for a faculty position, candidates are asked 

to sign historical sexual misconduct attestations. 
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▪ The candidate must attest that they have never been found to have engaged in 

sexual misconduct and are not currently being investigated for sexual misconduct. 

▪ These attestations allow no room for nuance or context, for example, in cases with 

unfounded allegations, etc.  

▪ As to whether a faculty association can grieve on behalf of non-union members, 

caselaw/precedent exists asserting that unions do not have the ability/standing to do 

so.  

LEGAL CHALLENGES 

 

Legal challenges that would aim to narrow the interpretation of Bill 26, rather than strike the 

Bill down, might be the optimal recourse. Goldblatt is of the opinion that Bill 26 legal 

challenges outside of constitutional challenges and grievance arbitration are more likely to 

yield results. 

 

The conversation is still evolving, as is our diligence in considering and planning for the best 

possible course of action. Moreover, there is utility in the precedent setting of individual 

legal cases against Bill 26. And although policy grievances will only be binding to any 

individual institution, these grievances will have a precedential effect. The evolution of 

potential precedents will help in decision making on our next steps, in tandem with the 

consideration of existing legal precedents, which are actively being analyzed as potential 

markers for success and challenges. 

 

Legal Challenges in Regulated Health Professions 

 

Regulations of conduct and procedures that are imposed on the university sector by Bill 26 

already exist for Ontario’s regulated health professions and for teachers. Precedent also 

exists in legal challenges on these regulations. 

 

For context, consider the 2021 decision, Tanase v College of Dental Hygienists of Ontario. 

 

In this decision, it was decided that section 7 rights to liberty and security of person are not 

engaged when an individual is at risk of losing access to their profession because of 

allegations of sexual misconduct or abuse.  

 

This decision involved a dental hygienist who entered into a sexual relationship with a 

woman he was treating. Eventually they married and he continued to treat the woman 

following their marriage. There was no suggestion in the case that the relationship was not 

consensual. Nevertheless, it violated the prohibition on sexual abuse in the Health 

Professions Procedural Code, as the dental hygienist was having a sexual relationship with a 

patient. Accordingly, he was found to have committed sexual abuse and his license was 

automatically revoked. The Court of Appeal upheld prior caselaw finding that the right to 

practice a profession was not subject to constitutional protection under s. 7. 

 

 

https://scc-csc.lexum.com/scc-csc/scc-l-csc-a/en/item/19188/index.do

